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KPUTUKA KOHIEIIIINHN TOTOBOPA BAHKOBCKOTO CYETA KAK
CAMOCTOATEIBHOTO BUJA I'PAJKOAHCKUX TOT'OBOPOB

IOpupmndeckne uia, KOTOPBIX TOCYJapCTBO — IPUHYAUTEIBHO 0053210  XPaHUTb
IpyHaJJIeXXallyie MM JIeHe>KHble CpefiCTBa Ha cYeTaX B KOMMepUYecKux 0aHKaX, MOTYT OKa3aTbC
B CUTYallUM KOJDIAIlca UX OM3Heca IpyY HEBO3MOXKHOCTYU PACIOPSAAMUTHCS JIeHbraMM Ha X CYeTax.
banku HecIlpaBe[yIMBO IIOMYy4YW/IN IIpaBO MCIOJb30BAaTh [eHEXKHble CpelcTBa Ha cyeTaxX Uux
KIMEeHTOB. HeBO3MOXXHO OJHOBPEMEHHO MCIOJIb30BaTh [EHbIM Ha KIMEHTCKMX cyeTax
1 00ecIeunBaTh JIX BO3BPAT KVMEHTaM I10 IIepBOMY TpeOOBaHMIO.

ABTOp KpUTHKYeT UIMPOKO PaCIPOCTPAHEHHYIO B JOKTPUHE TOUKY 3PEHNS O TOM, UTO JIeHbIN
Ha TeKylleM cueTe sKOObI He ABJIAIOTCA COOCTBEHHOCTBIO BjIafiefiblla CYeTa U He MOIYT ObITbH
BUHIMIIMPOBAHbl UM y 0aHKa U TPETBUX JINI], KOTOpble HEMPABOMEPHO V/IEPKMBAIOT YKa3aHHbIE
IeHbIL.

CoBpeMeHHOe 3HaueHUe TepMMHA «Mppery/ipHas Ioknaxa» (depositum irregulare) He
TOXK/IECTBEHHO PUMCKO-TIPAaBOBOMY, TaK Kak B CpelHeBeKOBbe IIpPOM3OIUIAa TpaHchopmarys
KOHCTPYKIIMM [OTOBOpa XpaHeHMs. TaK, 3/IeMEeHTbl [OTOBOPOB pery/LIPHON  ITOKIaXKNU
VI MPPEry/LIPHON IOKIaXM («CTapoil Mppery/sipHOi IOKIaXN») TPaHCHOPMIPOBAIICL B HOBYIO
IIPaBOBYIO KOHCTPYKIINIO — «HOBYIO MPPETY/ISPHYIO IIOKTAXY».

KomMepuecknit 6aHK sIB/IAETCS OJHUM U3 BULOB TOBApPHBIX CKIafioB. Joropop 6aHKOBCKOIO
cueTa He SIBJISAETCS OT/e/IbHBIM BUJIOM I'PaXX/JAHCKMX TOTOBOPOB. Ero cemyeT xmaccuduumposatsb
KaK JOTOBOp XpaHeHusA (IOKIaXM) MMYyIeCTBa Ha TOBapHOM cCKiIane («HOBas MpperyisipHasd
TTOK/TAXKa» ).

Heobxoguma pedopma IpaBoBOro pesxyMa OaHKOBCKIX CYETOB ITyTeM JIX pasfie/IeHNsI Ha: a)
TEeKYI[Ue CYeTa B PeXKMMe XpaHeHMs C ITOJTHBIM 3alpeToM 0aHKaM MCIIO/Ib30BATh CPeICTBA HA HMX
Y IUTATUTD 3a 3TO IIPOLEHTHI KIMeHTaM; 0) IeII03UTHbIe CYeTa B PeXKIMe 3aeMa C IIOTHbIM 3alIPpeTOM
ITOCPOYHOTO BO3BpaTa KIMEHTAM YKa3aHHbIX IEHEXKHbIX CPeJICTB.

CTOopoHBI ToroBOpa 6aHKOBCKOTO CYeTa MOTYT MCIIONb30BATh IS 3al[UTHl CBOUX IPaB KaK
BUH/IMKAI[MOHHBIN MCK, TaK 1 MICK U3 0053aTe/IbCTB. MeXXy cCOOCTBEHHMKAMM CPefICTB Ha TeKYIUX
cueTax B OaHKe BO3HMKAET «CMeIIaHHAs MHAUBNUAYATIbHAS COOCTBEHHOCTDY.

Kimaccudukamus rpaxk/JaHCKMX [JOTOBOPOB IO/DKHA OCHOBBIBATbCA Ha MX OKOHYATEIbHOM
OXKITaeMOM 3KOHOMIYECKOM (MHOIfIa MOpaIbHOM) adeKTe, a He Ha TeXHMYECKMX 0COOEHHOCTAX
UX JWCIOJMHEeHNs, IyOIMYHO-IIPABOBLIX O00s3aTe/NIbCTBAX CTOPOH [OTOBOPA, MHBIX IIO0OHBIX
KPUTEPUAX.

Kniouesvie cnosa: OaHKOBCKMIT CYeT, [IeNO3UT, Mppery/sipHas IOK/IaXa, COOCTBEHHOCTD,
BUH/IMKALINS, XpaHEeHNe, TOBAPHBII CK/IAJ.



K. Yu. Molodyko

CRITICS OF CONCEPT OF CURRENT ACCOUNT BANKING CONTRACTS AS A
SEPARATE TYPE OF CIVIL LAW CONTRACTS

Legal entities that are obliged by the state to deposit their money onto the accounts in
commercial banks appear in the situation of collapse of their business when they cannot withdraw
their money. The reason for that is as follows. Banks unfairly got the right to use money on client’s
current accounts. But it is impossible at the same time to use money of a client and provide him an
opportunity to dispose the same money on first demand.

The author criticizes a widespread doctrinal position that money on current accounts are not
the clients’ property and could not be the object of vindication from the bank or from the third
parties illegally holding this money.

Modern meaning of the term “irregular custody” (depositum irregulare) is different as
compared with that in Roman law because in the Medieval times the custody contract was changed.
The elements of Roman law contracts of regular custody and irregular custody (“old irregular
custody”) were joined to the new legal construction, that is “new irregular custody”.

Commercial bank is a kind of a warehouse. The current account contracts are not a special
type of civil law contracts. They are more akin to warehouse storage contracts. Proper money
regime on current account should be as the storage in a warehouse (new irregular custody).

The reform of general legal regime of bank accounts is necessary to divide them into a)
current accounts in the custody regime with general ban for the banks to use this money and pay
interest to clients, b) deposit accounts in the loan regime with prohibition of their pre-schedule
withdrawing by clients.

Both the vindication lawsuit and breach of contract lawsuit are able to protect the rights of
parties of the current account contract. It appears that there is “individual mixed property” between
all owners of money on current accounts in a certain bank.

It is suggested that the classification of civil contracts should be based upon economic
(sometimes moral) final expected effects, and upon technical aspects of their performance, as well as
public law obligations of their parties etc.

Keywords: bank account, deposit, depositum irregulare, property, vindication, storage,
warehouse.
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